Summary
Draft Sutherland Shire Council LEP 2013: Issuesin upper Woronora River valley

The upper Woronora River valley is a State decléutte regional public open space. Existing
dwellings may be sold on the open market or acduisethe State on owner’s initiation. Other
undeveloped areas in the valley have always hadatége zoning.

1. Sutherland Council has zoned existing family hotogsohibit existing uses that are supposedly
guaranteed in State law. A local provision doesattetr this and makes no reference to existing
uses as specified and required by State law. This:

» Is inconsistent with superior State law and in tieapect, cannot be given Parliamentary
consent

* Is inconsistent with DOP directions for treatmehéxisting uses in the Standard Planning
Instrument

» Subverts the intentions of the Land Acquisitiors{jterms and compensation) Act

» Creates hardship for existing families

» Has no basis in planning

2. Sutherland Council has differently zoned immediagaljoining and undeveloped land in the
Woronora Valley for significant new developmentisTis:
* Inconsistent with the zoning of the existing homes
* Inconsistent with the regional public open spad&p@nd a permanent negation of long
standing State policy
» A very large windfall for those owners

3. Consultation has been seriously deficient. Thesehagn:
» False and misleading advice to existing residents
» False and misleading advice to all Councillors &ntthe full Council
* No consideration by Council of the substantive ésstaised
* Nil transparency on the accommodative zoning ofewrtbped lands

In those respects, the draft LEP is inconsistethiwitself, inconsistent with superior law, incastent
with State policy and does not comply with the 8td Planning Instrument. It strips existing reside
of their existing use rights and completely destrthe possibility that the Woronora valley can dxera
regional open space.

Recommendations

1. Zone E2 be amended to specify as allowable (with consent) the applicable existing uses
specified in the State Environmental Planning and Assessment Regulation 2000 (Part 5
Existing Uses).

2. Thezoning of E3 allowing development of private landsin future regional open public
space be changed to E2 (as amended) consistent with the future use.

3. Notwithstanding 1& 2 above, consistent zoning and planning be applied in the upper
Woronorariver valley
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This submission concerns the upper Woronora Rindrits valley going up to an escarpment on
the eastern and western shores and going from appately the housing called Deepwater
Estate on the downriver end and past the areaarmalled The Needles. The area was
designated in the 1970s by the State Governmeutae regional public open space.

Development existing on the river was a housingtesin the western shore, dating from 1914
and called Shackles Estate. Those houses are bloygjie State on the request of the owners
and may otherwise be traded freely on the open @eha@ompulsory acquisition is not envisaged
by either State or Council. Only 13 households tiaridus a couple on the upriver eastern side
in the same situation). This writer has lived ira8kles Estate from before these events. New
development was restricted, but rebuilding and aiens to existing dwellings has at various
times been allowed under various previous zonimglaterim Development Order
arrangements, with and without formal area restmst The State Environmental Planning and
Assessment Regulation 2000 (Part 5 Existing Udasfied existing use rights and clearly
allows for the rebuilding, alteration or extenswafran existing dwelling (without a mandated
numerical restriction on area). In preparing LiERder the Standard Template, DOPI advice to
Councils (eg Planning Circular PS 06-007, 31 M&@06) concerning existing use rights was
that existing uses should be identified and writteas allowable uses to the appropriate zoning
definition in the Standard Template, which has bémrafted on the assumption this would be
done. This is shown by Item 4 (Prohibited use®awth zoning definition: “any other
development not specified in item 2 or 3”. Whanhat specified is prohibited.

Adjoining and directly behind the Shackles Estatig gjoing up the escarpment are a number of
undeveloped private land holdings and | will digctigeese later. Most of the eastern shore and
valley is in public hands.

Sutherland Shire LEP 2013 (SSLEP) assigns a zoB@ td Shackles Estate but has not added
to the zoning template to take account of existisgs, in contrast to its treatment of all other
zonings. Consequently, in zone E2 existing usepaigbited uses. The second exhibited
version of the Plan did not alter that wording th& Mayoral Minute 6/13-14 July 2013 (item

30) makes a specific local provision that idensifeach property and allows alterations and
additions up to a limit of 30fror 10% of gross floor area (with Council approvahis was not
agreed by the residents and it is not in any wegriastatement of existing use rights, which
specify no such area restriction in the case aswlalow rebuilding (with Council approval).

The use of a local provision in this manner rathan the clear and direct Standard Template as
it was intended is inappropriate, inconsistent laclls transparency.



Our first submission isthat, in respect of the Woronora River valley, the SSL EP has not
been prepared in accor dance with the Environmental Planning and Assessment Act 1979
(specifically, the State Environmental Planning and Assessment Regulation 2000 (Part 5
Existing Uses). Further, it has not been prepared in accor dance with the requirements of
the Standard I nstrument and the advice from DOPI on treatment of existing uses. The
Local Provision inserted into Mayoral Minute 6/13 isinappropriate and the definition of
zone E2 needsto be altered to specify as allowable the existing uses specified in superior
State Regulation.

I will return to the process followed by Counciltims and the following matter but I must now
refer to the undeveloped private land holdingsatiyebehind and adjacent to Shackles Estate.
These lands occupy the larger part of the vallethenwestern side and are acknowledged even
by Council to be of environmental and public spaaieie at least equal to Shackles Estate.

Downriver, to the northern end of the strip of eglla zone of E2 has been assigned. But the
southern half of this strip, and arguably the naystironmentally important, has been given a
zoning of E3. This specifically allows (with consebed and breakfast accommodation,
dwelling houses, dual occupancies, health congutboms, home businesses, home industries,
and secondary dwellings (among other things). Thesall new development which was
otherwise prohibited in previous zonings for thigaa While Council has restricted sub-division
it is clear that entirely new development will tgiace in an area of future regional public open
space proposed by the State.

Our second submission isthat the zoning of lands to allow new development in future
regional public open spaceisinconsistent with itsfuture use. It isinconsistent with State
policy and it isinconsistent with the zoning that has been applied to Shackles Estate. It is
an inappropriate provision contained within the SSL EP.

There is a simple and obvious course that Coumasilrefused consideration:

1. Alter the zoning definition for zone E2 to explicitly refer to the applicable existing
userightsasdefined by the State Planning and Assessment Regulation 2000.
2. Zoneall of theupriver valley E2, asamended in (1.).

This submission has been prepared on the assuntptibBtate policy remains in place to
ultimately declare the valley a regional public opace. The writer is not privy to any
discussion between Council and DOPI to reversepblaty. However, a zoning of E3 to
undeveloped land isde facto effective reversal of an established State pdiny needs to be
openly considered as such. Should, contrary tevititer's understanding, the State be
considering a reversal then planning consistenegrlyt requires the same considerations must
apply to the remaining Shackles Estate properties.

I turn now to the process by which the SSLEP waldped in regard to the upper Woronora
valley. This was unfinished business from the 280&herland draft LEP. The 2003 drafts

attempted to zone our private homes as public spane, raising exactly the same issues as
have arisen now. The intervention of the then Magir Ken MacDonald resulted in the area



being withheld from the LEP and consequently theyjous rural zoning remained in place. We
were solemnly promised that full prior consultatiwould occur in the future. It did not. Various
residents tried to obtain information when thetfidsaft 2013 exhibition was held. They were
given misleading and conflicting advice. Questiamse not answered. The senior officer
responsible stated that he had no knowledge ofiegiase rights matters and that we should
rely on the advice of our own lawyers. The sameeiffin 2003 had advised residents that
Council could spend more on lawyers than us.

A small delegation took our concerns to our sektard Councillor, Clr Steve Simpson.
(currently the Mayor) He showed me the advice hiereaeived from his Officers. It was grossly
misleading. A short time later, the then Mayor &ilhns wrote to a resident (Doug Patterson)
also relying on that advice. We had no option buespond and attempt to correct the record.
That is the origin of the attached correspondelnciéss course we were obliged, on two separate
occasions, to write to all Councillors to corrdet information being provided to them, including
Council meeting papers. This is lengthy reading lashal apologise. However it gives some
insight into the planning approach taken to thiskmpart of SSLEP2013. It is indisputable: the
Council administration was well aware of the canfliwith State law and policy and was
prepared to mislead not only residents but Cowrsiland the full Council. A large variety of
reasons have been advanced to explain the quiéeadif planning treatment that has been
applied to the Upper Woronora river valley. Nonghe#fm make much sense and the attached
correspondence shows it. At a meeting on (15/1244tB) Clr Simpson, Mr Rayner and Mr
Carlon it became clear that in the end, their claias that their hands were tied by the State on
the major issues of existing uses and conflictiogizgs. My response is that it is not credible
that a State Department should require a Couneittan conflict with an existing superior State
law and policy administered by that very Departmelawever my request for evidence was
ignored and | was instead invited in form lettents to make a submission to your enquiry.

The timeline for the attached correspondence fellsvs:

1. File clr simpson intro. 26/4/13 A letter from medor senior Ward Councillor, who met
us and showed us officers’ advice that was misteadi

2. File mayor to doug. 26/4/13. A letter to a Shacldstate resident, Mr Doug Patterson,
from Mayor Johns prepared on the basis of simiiice.

3. File gp reply mayor2doug. 19/5/13. My response ttalgithe false advice being
supplied to Clrs Simpson and Johns.

4. File Mayor2 Anna . 13/6/13 Another letter from Maylmhns to another resident, Anna
Hauch repeating previous misleading advice andnadidirther falsehoods.

5. File gp reply mayor2 anna. 20/6/13 This is a cornensive rebuttal including the false
account given by Council of the land Acquisitiongtlterms and compensation) Act.

6. File julia2simpson. 27/6/13 This letter from anaotBéackles Estate resident, Julia
Munro, addressed a long phone conversation shevitadlr Simpson.

7. File gp2all clrs. 4/7/13 Concerned at the exterthefmisleading advice and refusal to
address the substantive issues, | sent this tettt Councillors.

8. File: GPsubmission. 28/4/13 My original submissiornhe first exhibition. Also my
submission to the second exhibition with the additbf the summary which heads this
submission to the Independent Inquiry.




9. File gp2simpson. 17/7/13. Clr Simpson asked forcmyments on the draft officers’
response to all submissions concerning Shacklegeest

10.File 61 Shackles estate officers’ response. 29/THe8advice given to Council at its
meeting of 29 July 2013 and forming the basis adybtal Minute 6/13-14, part 30: with
respect to chapter 61: zoning of Shackles estate.

11. File Briefing2 all clrs. 26/7/13 This was a brigdil sent to all Councillors in a last
minute attempt to correct the misinformation thegrevreceiving.

12.File mayor2aug. 2/8/13 Confirmation by Mayor Jobhshe results of the Council
meeting of 29 July 2013.

13.File gp2 simpson meeting. 12/12/13 On 5/12/13 wewi now Mayor Simpson, Mr
Rayner and Mr Carlon, who blame the State.

14.File simpson2 gp. 23/12/13 An invitation to maksudmission to your Inquiry.

After the Council meeting of 29 July 2013 the SheslEstate residents collectively wrote via
their local MP Melanie Gibbons to the Minister flanning and Infrastructure requesting a
review of this aspect of the SSLEP2013 and comdgilinda Morrow, senior planner DOP and
Don Colagiuri, NSW Parliamentary Counsel, whoser#dt is the inconsistency with superior
State law. This however was overtaken by mediartem other matters and the current Inquiry
announced.

Conclusion

The specific matter of the zonings in the upper &ora river valley falls squarely within the
Independent Inquiry’s Terms of Reference. Counei$well aware and has acknowledged that
this particular part of SSLEP2013 was not prepanextcordance with the Environmental
Planning and Assessment Act 1979 (and its reguigltid he Zoning definition E2 is
inconsistent and inappropriate and item 30 of tleyddal Minute 6/13-14 is similarly
inappropriate and does not re-establish existirgrights guaranteed by higher State law. The
zoning of E3 for other privately owned lands in adley is inconsistent with the State policy of
public regional open space for the area.

Recommendations

1. ZoneE2 beamended to specify as allowable (with consent) the applicable existing
uses specified in the State Environmental Planning and Assessment Regulation 2000
(Part 5 Existing Uses).

2. Thezoning of E3 allowing development of private landsin futureregional open
public space be changed to E2 as amended consistent with the future use.

3. Notwithstanding 1& 2 above, consistent zoning and planning be applied in the upper
Woronorariver valley



26/4/13
Sutherland draft L EP and Shackles Estate
Dear Steve

I am writing on behalf of the householders of SheslEstate. We have serious issues regardingiésteon
us.

Could I ask that you meet a small delegation aflesgs to discuss the issues? | propose it comfiabam
(Jim) Meyer, retired school teacher, who you kndwhia Munro, retired local solicitor, and me, retimon-

entity. Jim will ring you to see if an arrangemémineet can be arranged but | will here try to samse the
issues as we see them.

| firstly have to say that getting credible infortio& from Council officers has proved impossiblee Wave
been given clearly conflicting advice from diffeterfficers and when asked about these inconsisteniir
Carlson simply replied that we must rely on ourlegdvisers. This rings alarm bells and echoesiaofficial”
comment on the occasion of the 2004 draft LEP whttdmpted to zone us as public open space. When
confronted with the fact that this was unlawfuk tiesponse was that "we can spend more on lawhemsybu".
I mention this because | know that you are awamgrohgdoing in the past administration of the Wan@n
valley, its escarpment and Shackles Estate (artchpase of legal process by Council administrators)

As you know, there are about thirteen householi®teShackles Estate. We have lived here for ntieoades
(myself for well over 40 years). It has been oumifg home. We have raised families here to thedthir
generation. In the absence of a proper compulsagyisition, we are going to be here for a long tyeeand
generations to come. Let me also emphasise thatxibeence of a small number of discrete housas &ssset
to the river and its environment. We have the sagigs attaching to ownership of real property @srgone
else and view with the gravest concern systemangits to artificially suppress the value of ouragest family
asset.

The draft LEP zones us as E2 Environmental conservéSutherland's interpretation of this zoning is
particularly sparse in comparison to other Countitsder item 2 "Permitted without consent”, Suthied, at

its own discretion, has added "nil". Compare thithwake Macquarie DLEP 2013, which has added "Bxem
development" and crucially "Home occupations” tg trery item of the template.

If one looks at Sutherland's interpretation of z&3ewe find that home occupations are permissatiteout
consent in that zoning.

Returning to Sutherland's interpretation of E2nit "permitted with consent" Council has added:
environmental facilities, environmental protectiwarks, flood mitigation works, information and edtion
facilities and roads. But it does not list addigdno existing dwellings nor rebuilding after firehese have been
important understandings in our relationship witsu@cil, going back to the days of the Skinner lette

Lake Macquarie's interpretation of E2 item 3 "Pétal with consent” in contrast, has a long listeatdt its
discretion and includes dual occupancies (attachiwellling houses and secondary dwellings (attached

Item 4 of zone E2 "Prohibited" is largely blacki¢stState template. Its final clause is "Any ottlevelopment
not specified in item 2 or 3."

Thusthe core of our concernsisthat under the Sutherland draft L EP, occupation of our own homes must
be a prohibited activity and the activities formerly permitted with consarg now prohibited also. Please note
that our properties are not under compulsory adepns are able to be sold on the open market hod the

Land Acquisition (Just terms and compensation)1®&1does not apply. We are now in a situation where



buyer, on examining our zoning, will find that opetion of the home they are considering buying ict a
prohibited activity. This is an improper and unlalise of Council powers to suppress the valueuohomes.
We are fully aware of course that those provisioiithe DLEP are in deep conflict with superior la@suncil
officers know that also. | get back to that pregidunofficial” comment: "we can spend more on lavgytihan
you". | emphasise: this draft contains unlawfulypsmns. It is a deliberate administrative wrongupof a
most serious kind.

| believe that most Councillors will receive repatations concerning the strictness of Sutherland's
interpretation of zone E2, which has little diffece in effect to Zone E1, covering public lands. E2
amalgamates a number of previous zonings whichvatiodwelling houses as permissable with consent but
now prohibits them. This would involve many ownetlser than us.

For our part, what is absolutely essential isthat zone E2 be amended so that:

Item 2. per mitted without consent to read " home occupation” ; and
Item 3, per mitted with consent to include " development of existing dwellings; rebuilding existing
dwellings'.

If this is not possible, the only option is fortasbe placed in zone E3, which does permit thoseitkes. What
is quite clear is that Zone E2 as written is cheadt viable, is inconsistent with our existenceehend indeed,
is inconsistent with superior law as well as tharpfacts. We live here and have all the rightproperty
owners under Australia’s rule of law.

There is another serious inconsistency that yod t@ée aware of. The justification for the ultimacquisition
of Shackles Estate was the so-called EscarpmeiatyPob visible development as seen from the rivée
failure of this policy is evidenced by the Courajiproved development along the escarpment clessilyle to
all on the river. As you are aware, zone E3 allsasie development including dwelling houses. Largasof
the escarpment directly behind Shackles Estaten(&dine extended from Marsden Road south to atheut
needles) are zoned E3, allowing development cledsliple from the river. There is a clear inconsigty here.
Occupation of our existing homes is prohibited. Bt@te Government is buying houses in the namenofva
defunct policy whilst Council is allowing directhdjoining development in an unspoiled area at laast
environmentally sensitive as ours and in direcfladirwith the stated policy. Consistency requitkat the area
be zoned E2 as amended above, along with us. Ti@ther consistent alternative is that we be zdaad
Thereisa serious case that the zoning of these properties as drafted is anomalous and can be subject to
appeal on any number of grounds.

| am sorry to have to burden you with this issueviel all believe that the time is long past wheshibuld have
been resolved. We have suffered greatly as thecamtavitnesses to the unsavoury, petty, self istece
interactions of major developers, Sutherland Cdsnaiiministration and the State Government. Theltéas
been massive siltation, environmental damage imegutitral weed infestation and antisocial actidten those
stretches of river with no nearby occupied homée ddministration of this area is a long historgaftinuing
wrongdoing and the current draft LEP continues liirm the tradition.

Please feel free to copy this message to both éme@l Manager and Mr Carlson for their responsksaivice,
and if you wish, to other Councillors or the Maybam sure | do not need to emphasise that ttas is
extremely serious matter and does require thetaiteaf senior officers who have no business deditedy
drafting provisions in open conflict with superlaw. This matter will not rest until resolved.

| have attached this letter in Word file for eag@iewing or printing.
My best regards

Gary Price



Councillor Kent R Johns
Mayor
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File Ref: CRMS: 772154485

Mr Doug Patterson
Email: dougpatterson@bigpond.com 26 APR 2013

Dear Mr Patterson

Thank you for your email of 16 April 2013 in relation to the draft Sutherland Shire
Local Environmental Plan 2013 and your property at 155 Woronora River
Frontages.

Under the draft Plan, the property is identified for acquisition for Regional Open
Space purposes by the Corporation under the Environmental Planning &
Assessment Act (the Minister for Planning & Infrastructure). Consequently, the
land is proposed to be zoned E2 Environmental Conservation, as this is the most
appropriate standard land use zone in the Standard Instrument Order. The
objectives of this zone include the protection, management and restoration of the
ecological, scientific, cultural or aesthetic values of land to which the zone is
applied. Through the application of this zone to the land along the Woronora
River, it is envisaged that the Woronora River frontage will be conserved.

Under the proposed E2 zone, a dwelling house is not permissible in the zone.
An existing dwelling house may be categorised as an ‘existing use’ under the
Environmental Planning & Assessment Regulations 1994. The Regulation
contains provisions (Clauses 41-44) which permit an existing use to be enlarged,
expanded, intensified, altered, extended or rebuilt, subject to development

consent.

These controls are largely the same as the existing planning controls applying to
the land, ie Sutherland Shire Local Environmental Plan 2000, and the land is
also identified for acquisition by the Corporation under the Environmental
Planning & Assessment Act (the Minister for Planning and Infrastructure). Under
the controls, a dwelling house is permissible in the zone, provided that it is
erected on 2 or more hectares of land and used in conjunction with agriculture,
an animal establishment or rural industry. The controls make specific provision
for an existing dwelling house to be enlarged or altered with development
consent. Specific provisions limit the height and floor area of a dwelling house.

Contd...2/-



Page (2)
Mr Doug Patterson

In summary, although a dwelling house is no longer permissible on the land
under the draft Plan 2013, there are provisions for the extension of existing
dwellings under the Regulations. These require a development application to be
submitted, which relies on the establishment of ‘existing use rights’. The
property remains identified for acquisition.

| hope that this provides information relating to the permissibility of your existing
home as well as the mechanism available for any future alteration or extension of
the dwelling. Should you require any further information, please contact to
Environmental Planning Unit on 9710 0800.

Yours sincerely

)] |

Cauncillor Kent R Johns @ |
Mayor



Gary Price

PO Box 57

Menai NSW 2234

(02) 9543 2224
gzprice@ozemail.com.au

The Mayor

Councillor Kent Johns
Locked bag 17
Sutherland NSW 1499

Dear Councillor Johns

On Sat 4 May your colleague Cr Simpson met a steddigation to discuss the draft LEP, specificdily t
western escarpment lands of the Woronora Rivetladdjoining riverfronts, Shackles Estate. The
delegation of residents of Shackles Estate contpdaka Munro (retired local solicitor), Graeme Mey
(retired schoolteacher) and myself (retired nobo@y)Simpson gave freely of his time and we apjptteci
it. We left on the basis that he would investigat¢éher and gave me a copy of Mr Carlon’s advice to
him. | have also seen a letter to Mr Doug Pattecf@6 April signed by yourself but clearly drafted
the basis of similar advice.

The advice is seriously misleading and causesrénegt concerns.
1. Existing userightsand zone E2.
As defined in the LEP, existing uses are prohib#etivities. That is what is there in the words.

Mr Carlon asserts: “The existing use right provisigit above the LEP at a higher statutory level.
As a result they are not referred to in the LEP.”

This is simply misleading. Firstly, the very nerine, E3 explicitly spells out the existing use
rights applicable to that zone. Secondly, zone &k dndeed refer to existing use rights - it
asserts that they are among the prohibited aetiyithconsistent with the higher statutory level.
The inconsistency is quite explicit. For uses p#ediwithout consent, Council itself has added
“nil”. This was not required by the State Governménwas inserted deliberately by Council
officers.

You need to be very clear about this: Council heenlgiven a draft that has been knowingly and
deliberately written in direct conflict with superilaw. Nobody can claim they did not know.

It is understatement to say that this is admirtistely and legally inappropriate. It is an invitati
for appeals in many, many jurisdictions. One daeieliberately make a specific regulation in
conflict with superior law and then rely on thapstior law to over-rule that very regulation. It is
literally against the law. | am appalled that sewificers in any arm of government should
consider such action. It is deliberately unsouridafly no risk analysis was done. It fails all
administrative and legal tests, it is unethicdlf, iséerested and an egregious abuse of process.

Our homes are not under any form of compulsory iadopn. They may be bought and sold on
the open market. There are no restrictions asléossalisposal and any such restriction must
trigger the provisions of the Land Acquisition ¢jtsrms and compensation) Act 1991. Yet here
are Council Officers engaged in a deliberate ent@po actively devalue our homes.



Our homes carry all the rights of property undest#alian law. That includes State law. As it is
written, zone E2 applied to us is in direct confliith that law. It cannot stand. Either zone E2
must be altered to explicitly acknowledge and emaeeexisting rights or we must be placed in
zone E3 as the most appropriate zone. Those aoptions.

Mr Carlon’s ingenuous suggestion that Rural ZonebgAesurrected is of course entirely
inappropriate to the template the State Governinasigiven, and does not solve the problem — it
too is open to appeal. It is designed to fail.

Blame the State

The gravamen of Mr Carlon’s advice is that alli§thas been imposed by the State Government
and Council's hands are tied. That is incorrecur@il has been given a template that it may fill

in as appropriate to the circumstances on the gkolime conflict with State law is entirely
Council's hand. When the DOP wrote to Council (8eJ2008) that E2 zoning would be
appropriate to Shackles Estate, it had clearlyoeen informed that Council intended itself to
define E2 in a manner inconsistent with both Seateand with the fact on the ground that
existing uses did indeed exist and would certdigyasserted. It is unlikely that a State
Department would knowingly support a proposal mrecli conflict with a State law administered

by itself.

Anomalous zoning of adjacent lands

In policy terms, this the far more important issBenior Council officers seem to be going to
some lengths to “delink” the anomalous zoning gaeent lands from Shackles Estate. That too
is incorrect. They are indissolubly linked. An Eghing of Shackles Estate alongside an E3
zoning for the adjacent land will certainly resnlappeal — whether or not Zone E2 is altered to
acknowledge existing use rights.

The land in question has the same environmentalaliand policy values as Shackles Estate.
The main difference is that it is more environméwntarecious, has never been developed and
carries no existing use rights. It is especiallysitve because it is in the unspoiled upper remche
of the river, and is a major habitat and wildlifaedor. Council now proposes it be newly
developed, at the same time as the same Counilasvfully writing out existing uses of

existing residents. The inconsistency is wondrousshold.

Whilst the DOP has been buying up developed prigseon the riverfront in the name of the
Escarpment Policy (Development should not be \ésitim the river), Council has long been
approving new development on the escarpment vifibie the river. Now however, it proposes
new development immediately adjacent to Shacklést&and up the escarpment. This is
especially anomalous because similar adjoining farttier downriver has indeed been zoned E2.
All the land from riverfront up the escarpment misttreated equally, with the same zonings and
allowable uses. That was always the rationale.Zbming of those adjacent lands as E3 is an
abandonment of both the escarpment policy and kimyate aim to make the valley regional

open space. These are key areas for future regipeal space, and Council is allowing new
development in them.

If Council were serious about regional open spae®uld zone the adjacent lands up the
escarpment as E2 (as amended to acknowledge gxist#s). However, what is very clear is that
notwithstanding which zoning is applied it mustdomsistently applied.



Let there be no misunderstandings. Inconsistenbandhalous zoning will be appealed and the
end result may well be E3 zoning for all partshaf tiver valley not yet in public hands.

4, Conclusion

Let me stress to you that the residents suppomadliey of ultimately making the river valley a
regional open space. Its value is obvious to ustlaadeason we live here. However, we are not
under any form of compulsory acquisition, and uwil are, we have exactly the same property
rights in law as anybody else. That includes NSW Idor do we have issue with an E2 zoning
that explicitly acknowledges existing use rightd @applied consistently. What we do not
intend to tolerate is inconsistent zoning in dirembflict with NSW law. That is what your
Council is being asked to approve.

Let me express my disappointment it has come $0 Yhie have been the unfortunate witnesses
and victims of grave administrative wrongdoings.d¥lmouseholds hold bulky files. We had high
hopes when Council changed in 2003 that a moreegsainal administration would emerge. You
have an excellent reputation as an administraéf@mer and | think the results are on show
elsewhere in the Shire. | value very highly the anilstrative arts but | sincerely regret to say they
have not been on show to the residents of ShaElkdiede. LEP 2013 is proof positive of that.

You and Councillor Simpson have been seriouslydeiitberately misled on the matter.

We are seeking a resolution acceptable to allgrarli is very simple.
1. Allland behind Shackles Estate and up the escar pment be zoned E2, consistent with
stated policy and the zoning of theimmediately adjacent Shackles Estate.
2. Thedefinition of zone E2 be altered to give explicit acknowledgement to all existing
uses, consistent with the State Environmental Planning Act and Regulations.
We regard the two as indissolubly linked.
| have written in similar terms to Cr Simpson aritl iw due course but in the light of further adejdo
all Councillors. In the meantime, | have no objeati if this letter is shown to Messrs Carlon, Bamt
and Raynor for their considered response — onttlet groviso that | be given a right to reply wplior
to any Council consideration of these matters.

My best regards

Gary Price



Sutherland Shlre Councillor Kent R Johns
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Mr Gernolf & Mrs Anna Hauch
Email: ahauch@optusnet.com.au

Dear Mr & Mrs Hauch

Thank you for your email of 3 June 2013 on the draft Sutherland Shire Local
Environmental Plan 2013 (SSDLEP2013) and your property at 361 Woronora
River Frontages. | note your concern about the future of your home and want to
assure you that your views will be considered by Council as it finalises the draft

plan.

Under Sutherland Shire Local Environmental Plan 2000, land fronting the
Woronora River (western side) is currently zoned 1(a) Rural. It is noted that,
generally, this land is not used for rural purposes and many of the lots do not
benefit from any legal vehicular access, having access from the river only.

Generally dwelling houses are only permitted on large lots (2Ha) or in
conjunction with agriculture or a rural industry. However, SSLEP2000 also
contains specific provisions that allow an existing dwelling house to be altered or

extended.

SSLEP2000 identifies this land for acquisition by the Corporation under the
Environmental Planning & Assessment Act (the Minister for Planning &
Infrastructure) and accordingly land along the river has been progressively
acquired by the State as it becomes available. The intention is that this area will
become part of a network of regional open space along the Woronora River. As
part of the preparation of the draft plan, the State has reconfirmed its intention to

purchase the land.

Under State legislation, the Minister has the power to compulsory acquire the
land however, based on past practice, the Minister is unlikely to pursue
compulsory acquisition. Acquisition can also occur at the owner’s request.
Acquisition and the agreed property value is governed by the Land Acquisition
(Just Terms Compensation) Act 1991. Land is valued as if the land was not
zoned for open space purposes. Accordingly, existing owners should not suffer
decreases in property values as a result of the proposed rezoning.

During the preparation of SSDLEP2004 and SSLEP2006, there was significant
community concern regarding the existing use and future alterations and
additions to dwellings on the Woronora River Frontages. Given the unresolved
zoning and land use issues, these properties were excluded from SSDLEP2004

and deferred from SSLEP2006.

Cont'd...2/-



Page (2)
Mr & Mrs Hauch
Re : draft SSLEP2013

Draft SSLEP2013 must identify land to be acquired for Regional Open Space
purposes by the Corporation under the Environmental Planning & Assessment
Act (the Minister for Planning & Infrastructure). The Department of Planning
requires that land which is reserved for a public purpose, including open space,
which has not yet been acquired and used for its intended public purpose is to be
zoned according to its intended future use. For that reason, the land is proposed
to be zoned E2 Environmental Conservation, as this is the most appropriate
standard land use zone in the Standard Instrument Order. The objectives of this
zone include the protection, management and restoration of the ecological,
scientific, cultural or aesthetic values of land to which the zone is applied.
Through the application of this zone to the land along the Woronora River, it is
envisaged that the Woronora River frontage will be conserved and brought into

public ownership.

Under the proposed E2 zone, a dwelling house is not permissible in the zone.
However, existing lawfully constructed and occupied dwellings can rely on the
benefits of ‘existing use’ rights under State law, the Environmental Planning &
Assessment Act 1979. The Act's associated Regulations contain provisions
which permit an ‘existing use’ to be enlarged, expanded, intensified, altered,
extended or rebuilt, subject to development consent. The ‘existing use’ right
provisions sit above local environmental plans at a higher statutory level. As a
result they are not referred to in the draft SSLEP2013. Consequently, the draft
plan does not prevent you from continuing to occupy your home.

Having read your submission and many others raising similar issues | will ensure
that this aspect is specifically looked at by Council with the view of arriving at an
outcome more acceptable to the residents of the Woronora River Frontages.

A

¥

Yours sincerely

ouncillor
Mayor



Gary Price

PO Box 57

Menai NSW 2234

(02) 9543 2224
gzprice@ozemail.com.au

20/6/13

The Mayor

Councillor Kent Johns
Locked bag 17
Sutherland NSW 1499

20/6/13
Dear Councillor Johns

Anna showed me your reply of 13 June to her reptatiens of 3 June concerning the proposed zorit8hackles
Estate homes in the draft Sutherland Shire LocalrBnment Plan 2013. | have the gravest conceratsamumber
of critical assertions are highly misleading.

Let me start with the proposition well known tofaése to the Officer that drafted the letter. Ithie last part of the
second last paragraph concerning existing usesrigtiter referring to the fact that existing usghts sit at a higher
statutory level, above local environment plans,dhsertion is made that "As a result they areefetred to in the
draft SSLEP2013". This is quite incorrect. They@ferred to throughout the draft SSLEP2013. Indhse of Zone
E2 they are referred to in the negative. The fapedcific of item 4prohibited uses, states "any other development
not specified in items 2 or 3". This is a clausguieed by the State Government. Itermug&s per mitted without
consent reads "nil". On any interpretation, Zone E2 prakithe occupation of existing dwelling housess It
explicit. The template Council has been given negguihe itemisation of permitted uses. Anythingiteshised is
prohibited. This is illustrated by the fact thag¢ thery next zoning, E3 has under its iterpe mitted without consent
"home occupations" and item [¥rmitted with consent, proceeds to list among other things, the existisg rights
applicable. The other zones proceed in similariéast5o do other Councils. We have drawn Counclionpson's
attention to the Lake Macquarie DLEP2013. For ZB8eitem 2 permitted without consent, Lake Macquarie has
specified "Exempt development as provided in scleeluHome occupations”. For item 3 a large rarfgeses are
permitted with consent, including bed and breakd@sbmmodation, dual occupancies (attached), dvwgeliouses
and secondary dwellings (attached) among othegshin

This is a serious matter for us. Existing use ggire itemised throughout draft SSLEP, except éoreZE2 which
prohibits them. It is there in black and white.

Apart from the simple fact that deliberately wrg@ia legal instrument in direct conflict with sumeriaw is literally
unlawful, we have other serious concerns with thifee first is that our existing use rights are ooger rights at all.
They may be challenged and the authority for chgileg them is written explicitly in Zone E2. It nets not that
expensive lawyers must be engaged to appeal whahcourt with certain success. It is another cdSe/e can
spend more on lawyers than you". This is not hygsith It has happened. Our existing use rights haee denied
by Council Officers and on many occasions. In caedt took a special act of parliament to alloloase burnt
down to be rebuilt. In another, it took three ydarget a modest addition approved (Counsellor Son|s
assistance is gratefully acknowledged by the howreeg). The denial of existing use rights has besiesnic over
many decades. The practice can only increase Wuler E2.

The second serious concern is its effect on thé&ebamlue of our homes, in most cases the majoilyaaaset.
These are properties that we have been guarantegtherbought and sold on the open market andgtzat i
essential element of the voluntary buyback schdrhat is what has always been presented to us asrargee of
fair dealing, and restrictions in this regard areoimpatible with the scheme. It becomes quite sbimgelse when
an interested party sets out to manipulate the ehank which the assessment of market value dep&hdsState
Government has not attempted to impose restrichonmarket dealings but Sutherland Council hagehrs past,



Council Officers have warned off potential buy&dsreasonable restrictions in violation of existirge rights have
turned away buyers. There has not been a privigdaraa couple of decades. There is no effectiagket for these
properties and value has been degraded compavdubtoan effective market may indicate. Market vatue
impossible to assess. Under Zone E2, a potentiartneed only look at the zoning certificate tathethat the
occupation is prohibited of the home they are ateréing. No further inquiry is necessary. There besn a
systematic enterprise to suppress the market anch#inket value of these homes and that is highdyaat to the
misleading account of the Land Acquisition (justiie and compensation) Act 1991 contained in therletwill
return to that, but there a number of other falselsahat | must draw to your attention.

In the final paragraph of page 1, referring to SEPP004 and SSLEP2006 the letter refers to the ifgignt
community concern regarding the existing use ahgaréualterations and additions to dwellings on\Weronora
River frontages”. | can speak as a direct witn€ks. only significant community concern was exprddsethe
residents themselves and it was because Councitheagproposing that their private family homeszbeed as
Public Open Space. Like today's version of Zone 8% was an administrative malfeasance and ectizonflict
with superior law. After the plan was exhibited, kasd numerous training and fithess groups jogdingugh our
back yards. They said that Council had said theydcand that it was public open space. As has bexnpase for
SSDLEP2013, we made representations direct toemiosWard Councillor and the Mayor, Councillor Ken
McDonnell. We did not go to the media. We did notesd it around. We put our case and made our agisnas
we have done now. It was because of the merit bfepresentations and nothing else that the priggentere
deferred from the SSLEP2006. Ex-Councillor McDohméll confirm this and | have the documentatioreTfinal
paragraph of page 1 is entirely false.

| turn now to the sly and misleading statementgasfigraph 1 that "this land is not used for rutappses and
many of the lots do not benefit from any legal weltar access, having access from the river onliystlly please
note that Shackles Estate was one of the first sadivisions in the Sutherland area, it was pigerd legally
done according to the law of the day and the Ipggbose was for the building of residential cotsage single
blocks of land. It pre-dates the Local Governmecit Ahave lived here since 1972. The access traeks long
pre-existing even then and would probably pre-tlaeapplication of the Local government Act to énea.
Residents negotiated with other relevant landheldéthe time concerning the building of thoseksadn my own
case, we had negotiated with the then landownekeBdevelopment for the sale to us as a Co-operafiusers.
Full agreement was reached and contracts prep@aekies then advised that Council had made thredtsihd had
to reluctantly withdraw. | have the documentatibhere were similar occurrences for other accesgdralhat is
not the end of it. When the Council approved ridgeelopment was occurring (resulting in major sittaof the
river - we have photos) the principal of the depaet@nt company (Warren Johns of Scepter Holdingshentiareats
direct to us that if not paid a large sum of moreywould cut off our access. Despite the demandilfeged
compensation being a clear contravention of at ksasTelecommunications Act, Council officers 'fbfelly”
offered to act as a go-between and issued demandsoiney on behalf of the developer. Currently isgrgenior
officers were involved. | have the documentatiox-Guncillor McDonnell was a withess and Mayor Bwwords
was advised. We of course, having the benefitgdlladvice, did not in the end pay. These threatewepeated by
the same developer in other areas of ShackleseEmtatthose residents, feeling they had no othergulid pay.

Let me also emphasise: these tracks are essanftadtructure, they are essential to water, sewglgetricity and
telecommunications supply to the above mentiondgerdevelopment. They are also essential to fififig. That
ridge development is extremely vulnerable to fioest conditions running up the ridge and the traalescentral to
any firefighting in the event of bushfire.

| turn now to the crux of the letter, the misleapaccount of the Land Acquisition (just terms anthpensation)
Act 1991 (the Act).

The objects of the Act (my emphasis) are:
(a) to guarantee that, when land affected by aqwalgfor acquisition by an authority of the State
is eventually acquired, the amount of compensatiitirbe not less than the market value of the
land (unaffected by the proposal) at the date qbisition, and
(b) to ensure compensation on just terms for theessvof land that is acquired by an authority of
the State when the land is not available for puldile, and




(c) to establish new procedures for the compulacguisition of land by authorities of the State to
simplify and expedite the acquisition process, and

(d) to require an authority of the State to acqlarel designated for acquisition for a public
purpose where hardship is demonstrated, and

(e) to encourage the acquisition of land by agregnmstead of compulsory process.

Please note that the market value of the landrig@eand constitutes the floor for the assessmEobmpensation.
Sections 55 and 56 say (my emphasis again):

55 Relevant mattersto be considered in deter mining amount of compensation

In determining the amount of compensation to whaigierson is entitled, regard must be had to thewioilg
matters only (as assessed in accordance with thisi@n):

(a) the market value of the land on the date ddidtguisition,

(b) any special value of the land to the persotherdate of its acquisition,

(c) any loss attributable to severance,

(d) any loss attributable to disturbance,

(e) solatium,

(f) any increase or decrease in the value of ahgrdand of the person at the date of acquisitibiciv
adjoins or is severed from the acquired land bgaoeaf the carrying out of, or the proposal to gaut,
the public purpose for which the land was acquired.

56 M arket value
(1) In this Act market value' of land at any time means the amount that woule feeen paid for the
land if it had been sold at that time by a williogt not anxious seller to a willing but not anxidusyer,
disregarding (for the purpose of determining the@ant that would have been paid):
(a) any increase or decrease in the value of titedaused by the carrying out of, or the proposal
to carry out, the public purpose for which the lavak acquired, and
(b) any increase in the value of the land causeithéyarrying out by the authority of the State,
before the land is acquired, of improvements ferghblic purpose for which the land is to be
acquired, and
(c) any increase in the value of the land causeitshyse in a manner or for a purpose contrary to
law.
(2) When assessing the market value of land fopthipose of paying compensation to a number of éorm
owners of the land, the sum of the market valuesagh interest in the land must not (except with th
approval of the Minister responsible for the auityasf the State) exceed the market value of the lat
the date of acquisition.

Firstly note the minor point that regarding 56(@der Zoning E2, the occupation of our pre-existingies is
prohibited by the minor law and the onus is onaugrbve in higher law that our existence herevdgua This
should not be.

Secondly, note the importance of the "willing bat anxious buyer” for the assessment of the bdsis o
compensation and that this is the only basis ferstibsequent steps. Under Zone 2, there can bayeosbwilling,
anxious or not. Market value is now unassessaplthédeliberate actions of Council. Shackles Esgpretty
much a unique situation. What is allowed in Zomaust be the basis for any subsequent evaluatioaloé. There
has been a systematic degradation of both the tankiemarket value by Council. It has been progveks
lowering the floor by imposing restrictions on diig use rights. It matters not that this is dilgat conflict with
superior law. What matters is what a “willing but mnxious buyer” will pay.

Council’s behavior in the past but most especidtine E2 is a sharp and dishonest practice ainredthji at the



subversion of the Act. The statement in the lefi¢hat: “Land is valued as if the land was notembfor open space
purposes. Accordingly, existing owners should nidtes decreases in property values as a resulteoptoposed
rezoning.” Note the lovely ambiguity as to whaadually the alleged basis or floor of valuationl éime exquisitely
subtle difference between “zoned for open spacd™Hre proposed rezoning”. The fact is, this iseatirely
misleading (but rather clever) statement. | rep2atte E2 is aimed at the subversion of the objefctse Act.

I have previously expressed my concern that yoweieg deliberately misled by your senior officeomicerning
this matter, and | fear, the related proposal lmxahew development on the escarpment itself od kaitical to the
regional open space strategy. The policy contritistare clear and your letter to Anna is clear famidher proof of
all those concerns. | know you did not write it.Wielied on your advisers. They have very deliliyanisled you
and your letter has certainly inflamed the situatipeatly. Far from the soothing effect intendéthais highlighted
the peril we face from sly and sharp Officerssisimply not believable and in direct conflict witte evidence
before our eyes. We are extremely concerned than€iloOfficers have been issuing false and misleguiriefings
and | believe that putting them into a letter toslged by the Mayor constitutes a clear and ptetamger to your
own reputation.

Finally, let me remind you of what is probably flae more important concern that we have expreseaderning
the related proposal to allow development of thmgsment lands on the western upriver side. Thisispletely
undeveloped land that is of major environmentalartgnce. It is an essential wildlife corridor.dtdentral to the
regional open space strategy and Council will benpmently removing any possibility that it can bgaat. While
we have expressed our concerns and sought moiefd@taOfficers, no response whatever has beethéoming.
There has been absolutely no transparency onGbigncil is allowing new development on immediatadijoining
lands to Shackles Estate of equal or greater irapoet. The contradiction is startling.

As | said previously, our preference is to put case calmly and directly to you and to our seniard\Councillor
and to have it decided on its merits. That wouldappear to be possible given that your own adsibave no
hesitation in placing for your signature such alesiding letter. We cannot compete with that. | wioappreciate
your most urgent advice. Council will shortly becitiing these matters and | am afraid that in defesfur own
interests we may have no alternative but to infalinCouncillors of the systemic dishonesty on the pf Council
Officers in regard to these matters and that theypaing very seriously misled.

Yours sincerely

Gary Price



Julia Munro

PO Box 57

Menai NSW 2234

61 2 95432224
gzprice@ozemail.com.au

27/6/13

Counsellor Steve Simpson
Locked bag 17

Sutherland NSW 1499

Dear Steve

Once again thank you for meeting with us to dis¢hieroposed rezoning of Shackles Estate and for
your taking the time to discuss the matter withbyehone.

During the course of that conversation you saitl yba were prepared to propose an amendment to the
draft description of Zone E(2) but that your progbamendment, while recognising the existing rigiits
the residents involved, would not be as propose@dy Price and agreed to by the other residents.

While appreciating your proposed intervention onloehalf | will formally add my request to you to
accept the amendment proposed by us for the fallpwéasons in addition to the ones already raised t
you.

This has been a long running issue. The last pexbasning for Shackles Estate was a Public Open
Space zoning which did not even recognise theendst of our homes within the zone. Now we have a
proposed zoning which describes their occupatica @®hibited use.

This does not provide a final and satisfactory sofuto the zoning issue. Nor is it by any means a
satisfactory solution to the administration of theer valley in accordance with long standing pgplidVe
feel that now is the time when, with common semskgoodwill on the part of all parties concerned, i
can be resolved.

I am confounded by the claim that because existgggrights are part of superior law they should not
(need not?) be included in the zoning. They do nedxt included in the zoning and the Department of
Planning (DOP) Guidelines and the Standard Planimistgument (SPI) are absolutely explicit.

Surely if rights exist they should be displayeaiy public document that relates to them. Thateés t
entire point of the SPI and its Guidelines.

If the reason they are not included is to forcerdsgdents to resort to litigation to enforce thegbts it is
onerous, contrary to natural justice, an abuseafgss, contravention of the Environmental Planaimgy
Assessment Regulations 1994 (clauses 41-44 congegristing uses), and a contravention of the very
Guidelines and principles of the SPI.

It is also a waste of public funds. Ratepayergydg®rs and ourselves are being subjected to ursseyes
expense. Extensive legal actions and public erepiill be required to rectify what Council is well
aware is a wrongful determination.

In this regard | would instance my neighbour whede to have an Act of Parliament passed to allow
him to rebuild after his house was destroyed e fBurely a great waste of public resources and a
needless source of suffering to him!



It is unacceptable to have to argue our rightsdaseassurances that they exist and therefore tdoesal
further explicating. Any such assurances have aodéhg in law. The zoning does.

On any normal reading the current proposal prahilshiat superior legislation requires. | would also
draw your attention to D.O.P. Planning Circular@8S007. | quote:

“The Department will be issuing guidelines shortly on the consideration of existing use
when developing new LEP provisions, and for the assessment and approval of proposals
with existing use rights.

Where feasible, councils will be encouraged to identify development that would have
existing use rights and include ‘permitted additional uses’ on that land in their LEP, so that
the land use is no longer prohibited (in effect, remove existing use rights)”

It is clear from this that the zoning has been areg in direct contravention of the intention of BO
Guidelines. The SPI specifically embodies thosegipies in Item 4 of every zoning.

Since the State Government now pays the total cogtdved in any voluntary resumptions it is diffit
to understand why Council has chosen not to folktate legislation and Guidelines.

| once again thank you for your good offices on loeinalf and | would be most grateful if you would
provide us with a copy of your proposed amendmettiteaearliest available opportunity to enableaus t
consider how to finally achieve a zoning which wiflable all parties to feel that a just and reasdena
conclusion has been reached and to obviate anyfae#drd parties to become involved .

Please be very clear: The preparation of LEPs uth@e8PI require the determination of existing uses
applicable and their explicit inclusion in the zagidefinition. Anything not permissible is prohuk
That is absolutely and clearly stated in Iltem $Kjbited uses) of every zoning definition in thel 8kd

in the Planning Circular quoted above.

That is exactly what Gary Price’s recommendatioesddt explicitly identifies the existing uses and
applies them to the SPI. Any variation from thad isontravention of both superior law and the dives
from the DOP.

We are indeed privileged to live in a civil societyder the rule of law. Those laws are directly
contravened by the DLEP. We appeal to you to nettif before further ratepayers’ funds are wabted
this pointless exercise.

Yours sincerely

Julia Munro

Encl: recommendation

Cc: Counsellor Kent Johns



Ref: LP/03/252376

Comments on Sutherland draft LEP 2013
Zoning definitions and anomalies on upriver Woronor River valley and escarpment

Recommendation 1: All land directly behind Shacklegstate and up the escarpment be zoned E2,
consistent with stated policy regarding new developent visible from the river.

Recommendation 2: The definition of zone E2 be alted so that:

Item 2: permitted without consent to read “home ocapation”

Item 3: permitted with consent to include “developnent of existing dwellings; rebuilding existing
dwellings”

Introduction: the area concerned

This concerns the western side of the Woronora xaey and escarpment. The area takes in the stri
of lands on the riverfront known as Shackles Esdatéthe lands behind it up the escarpment. ltisegi
at the start of Shackles Estate (opposite Deep\itiate which is on the Eastern side of the rigag
goes south until the end of the navigable sectidheoriver past the area known as The Needles. The
issues are the zonings and their definitions fdh [8hackles Estate and the lands directly behinthep
escarpment. The latter in particular has extrermai environmental value, is a major wildlife coor,

is relatively unspoiled and has never had developn&hackles Estate was developed in the early
decades of the 30century (subdivided 99 years ago). Although itpgrped a community of over 150
households until the 1970s it is now mostly Stat@€enment owned due to a “buyback on request”
policy initiated chiefly by Council in a deal withe State Government at that time. There remain 13
houses, of full Torrens Title and all the rightattgo with it under the rule of Australian law. Taéare
no restrictions as to sale or disposal. Thus ted.#nd Acquisition (just terms and compensation) Ac
1991does not apply.

There is an intergovernmental policy governing dgwaent of this area. It is called the Escarpment
Policy and in essence it dictates thaiee development visible from the river be allowedw#s the
rationale of the buyback policy thetisting development be incrementally bought on the operketar
on request in support of the Escarpment Policy.gdbolders of Shackles Estate support the
Escarpment Policy but it is a policy in ruins duirely to past Council actions disowning the above
mentioned agreement. Major new development, chigflg particular developer on the rim of the
escarpment clearly visible from the river has badowed from the start of Shackles Estate to about
line drawn from Marsden Road, Barden Ridge to tvexr The draft LEP proposes to continue
escarpment despoliation to the navigable end ofitiee.

Anomalous zoning

Under the draft LEP, the land directly behind SheglEstate and up the escarpment south of thaisline
to be zoned E3. Zone E3 specifies that home ociunsadre permissible without consent and among the
new uses allowed with development consent are: bed anddimeaaccommodation; dwelling houses;
dual occupancies; health consulting rooms, homabsses; home industries and secondary dwellings.



These are inconsistent with the Escarpment Polibgse lands must be zoned E2 as is Shackles Estate
and the remaining undeveloped escarpment lands abthe Marsden Road line.

Recommendation 1: All land directly behind Shacklegstate and up the escarpment be zoned E2.

The stated policy demands that this land be zoradtly the same as Shackles Estate. The E3 zoning
specified in the draft is anomalous and will mdstly be subject to appeal. The appeal will mdeliy
come from those remaining owners of vacant larf8hackles Estate who will rightly argue that they
should be treated the same as those directly adjatiee result may well be that Shackles Estagdf its
may be zoned E3 by court, allowing new developrmantacant, undeveloped land, as will be allowed
immediately adjacent under the Draft LEP. Whatékerresult, what is certain is that these lands and
Shackles Estate must have the same zonings anidtiess and allowable uses. Nothing else is
defensible. They have equal environmental and /e policy value.

Zone E2: unlawful and an abuse of legal process

Shackles Estate and all households within have beeed E2. Under uses permitted without consent,
Council itself has specified “nil”. A few uses grermitted with consent, such as environmental
protection works or flood mitigation but no mentismrmade of development or rebuildingesfsting
facilities. A large number of developments are dpztas prohibited and the State Government
requires that any other developments not specifgepermissible are prohibited.

Thus a key concern is that under the draft LEP, oagpation of our own homes is prohibited.
This is unlawful, it is dishonest and it is an egoeis abuse of power and legal process.
The Council officers who drafted this are fully awae that this is inconsistent with superior law.

It is deliberate and it is an abuse of the powéth®Local Government Act. It caps four decades of
systemic administrative wrongdoing, inappropri&ationships between senior Council officers and
major developers and disputes between Council taté Sovernment. The result has been massive
siltation, environmental damage on a large scad®danfestation and anti-social activities on those
stretches of river with no nearby homes. The curmeaift LEP continues this long tradition. To repea

The definition of Zone E2 as interpreted by Councibfficers is directly and deliberately in conflict
with superior law.

As witness to this, note the Council’s explicit addum to uses permitted without approval: “nil"isla
deliberate negative, in contrast to zone E3 whigtlieitly allows home occupation without approval.

The superior law is the State Environmental andfittey Regulations 1994, which allows, not only an
existing use, such as home occupation without Esion but also, with permission, an existing use to
be enlarged, intensified, altered, extended oriltedinese are basic rights and go to the heatti@ftule
of law for property ownership. A key question iayare they so explicitly and deliberately denied i
Sutherland’s interpretation of zone E27?



Why is zone E2 so obviously in conflict with supeor law?

A potential buyer examining the zoning definitioflliind that occupation of the house they are
considering buying is prohibited. It matters ndttthey can hire lawyers to enforce their righte Tery

need means they are not interested. The primapoparhere is to devalue a property council may or
may not be interested in at some indeterminate itintiee future. It is a dishonest abuse of the pewoé

the Local Government Act. A junior officer of Coulnconsidering a development application will look

at the zoning and refuse. It will require a couttey to even gain consideration. It does now. Haat

been the history here. It has taken years to gagktforward development approvals. This is not a
speculation for the future. Senior officers haweined themselves systematically to the detrimént o
existing landholders and to the advantage of ndgoelopers. The examples are many and over decades
and continuing. Rights that require a phalanx ofyers to exercise are not rights at all.

It is utterly essential that the basic rights laid in the superior Regulations be explicitly ackiexiged.
The current draft explicitly denies them — unlawfdo. It is an example of a major administrative
wrongdoing — one of many in the ongoing historyia$ area.

Recommendation 2: The definition of zone E2 must baltered so that:
Item 2: permitted without consent to read “home ocapation”
Item 3: permitted with consent to include “developnent of existing dwellings; rebuilding existing
dwellings”

Conclusion: need for an independent enquiry into th pattern of development at the edge of the
escarpment

Senior Council officers have a culture that whatthannot do lawfully they may do without
consequences unlawfully. Zone E2 as interpretedfadoning inconsistencies referred to above are
examples as was the attempt in 2003 to zone prhvatess in Shackles Estate as public open space with
neither consultation nor compensation. It has leegiicit in the statement by a senior officer thaé

can spend more on lawyers than you”. It is abudegal process. History is suggestive of worsgs It
systemic and it is long running. Residents supaaitably independent and competent review of the
actions of Council and its decisions in this asgecifically in relation to the development of the
escarpment, inconsistency with stated policy, emrrental consequences and the deals and
relationships between Council and its officers dadelopers relating to the area proposed to bedzone
E3 discussed above and previous escarpment devetdpnshackles Estate residents would assist such
an enquiry but they cannot cooperate with any makeinquiry in which they can have neither trust no
confidence.

28/4/13
Gary Price and Julia Munro
lots 88 and 89, Shackles Estate

PO box 57
Menai NSW 2234

Phone (02) 9543 2224. Emailzprice @ozemail.com.au




Gary Price

PO Box 57

Menai NSW 2234

Ph. 9543 2224
gzprice@ozemail.com.au

3/7/13
Councillor Bruce Walton
Sutherland Shire Council

Dear Councillor Walton
Re: Sutherland DLEP: Western side of upriver Woronora and escar pment

I will try to summarise the situation revealed hg tattached documents. The area includes theostriyerfront lots
starting from about Shackles Road and continuingep called Shackles Estate. | think my concevosild be
confirmed by all the families living here.

Our concerns also include the escarpment immegiagHind Shackles estate which is of special envirental and
regional space importance but is being zoned far development.

About 13 family households remain in Shackles Estdtich was originally subdivided in 1914. Over pgast 4
decades there has been a gradual voluntary buydyaitle State government of what was originally dv&0
households. Compulsory acquisition has never beaption and we have always been assured at the |Stel
that no restrictions on private sales would be isggb The buyback is voluntary, and at “market”. &egment was
restricted and amounted to enlargement or rebyjldfrexisting dwellings. These were what are defiag existing
uses under the Environmental Planning and AssesdRegulations 1994 (41-44).

In essence our problem is that DLEP2013 zones &2 aa zoning which Council has quite deliberati¥sfted as
extinguishing existing uses. Among other thingméans that the occupation of our own homes ihilpited
activity. It is in direct contravention of the al@kegulations.

It is also in direct contravention of the guidesirfer the preparation of Standard Planning Instmisisuch as
DLEP2013. The Department of Planning has beencalegr. | quote DOP Planning Circular PS 06-007:

“The Department will be issuing guidelines shortly on the consideration of existing use when
developing new LEP provisions, and for the assessment and approval of proposals with existing
use rights.

Where feasible, councils will be encouraged to identify development that would have existing use
rights and include ‘permitted additional uses’ on that land in their LEP, so that the land use is no
longer prohibited (in effect, remove existing use rights)”

DLEP2013 removes existing use rights yet does xglictly state them in zone E2. Anything not sthtes
permissible is prohibited. DLEP2013 does in fadibfe those guidelines in all other zonings but E@ne E2 has
been drafted, deliberately, in direct contraventdboth State legislation and the guidelines fiar preparation of
DLEPs under the Standard Planning Instrument.

Let me stress to you that we support the policshaking the river valley a regional open space. Heareve are not
under any form of compulsory acquisition. The Sgaieernment has been clear that it is not on tleada. Council

is not contributing to the acquisition program. $&ere our family homes. We have all the propégtts in law as

anybody else. We do not have an issue with an Bihgdhat explicitly states the appropriate exigtirse rights, as
is required under NSW law and guidelines.

What Council is being asked to approve is in diceetflict with superior law. It is unlawful.



The only advice Council has given has been falsenaisleading. That this is so is clear and uneqavn the
letters that | have attached to this message. Atelglno material response has been forthcomingpematters we
have raised. We are being asked to believe theliembble and our legal advice is very clear.

We appeal for your support to rectify this befargttier ratepayers’ funds are wasted by this paatéxercise. It
requires a simple amendment to bring the zonirgdonformity:

Reword zone E2. Items 1 and 4 to remain asis. Items 2 and 3 to read as follows (underlined is new wor ding):

2. Permitted without consent

Home occupations and existing uses.
3 Permitted with consent

Alterations; Extensions; Rebuilding of existing dwellings; Environmental facilities; Environmental
protection works; Flood mitigation works; Information and education facilities; Roads.

| would ask you to support that amendment. It fallj important that the zoning definition expligiidentify the
existing uses and apply them directly to the Stesh@anning Instrument that the State governmesigivzen
Councils to work with. Vague statements of intentéspect existing residents have absolutely nulgig under
the planning framework.

Let me mention what is probably the far more imaitriconcern that we have expressed concerninglated
proposal to allow development of the escarpmerddam the western upriver side. This is complatelgeveloped
land that is of major environmental importancaes lan essential wildlife corridor. It is centralttee regional open
space strategy and Council will be permanently reéngpany possibility that it can be a part. While have
expressed our concerns and sought more detail @ffivers, no response whatever has been forthcarfingre
has been absolutely no transparency on this. Cbisradiowing new development on immediately adjognlands
to Shackles Estate of equal or greater importafoe.contradiction is startling.

| appeal to you to look very carefully at the Calisown proposal to allow development in the up@ésronora
valley. It is environmental vandalism.

| have attached to this email a word file copy (B9 of this letter plus the following:
Wordfile of my formal submission to Council. (GPosuission)

Wordfile of my recommendation as above, with noé€? recommendation)

PDF file of Mayor’s letter to a resident Doug Pegtsn. (Mayor2Doug)

Wordfile of my response to that letter and to adwitat Councillor Simpson received from Councilasfs.
(GP reply Mayor2Doug)

PDF file of Mayor’s letter to resident Anna Hau¢iayor2Anna)
Wordfile of my response to that letter. GP replyydAnna)

Wordfile of a response by another resident, Julimid, to a conversation she had with Councillor@&aon. Julia is
a retired solicitor who had her own practice in 8fére. (Julia2Steve)

| am sorry to have to ask of you all this, but vesrd been given no alternative.
My very best regards

Gary Price






17/7/13
Dear Steve

Thank you for the opportunity to comment on thdéeevof submissions on SSLEP2013 for Shackles
Estate. Firstly | assume that it is a very rougdftdbut even so, major problems of substance are
immediately evident. | will confine myself to theain issues.

Existing uses

The most significant issue concerns existing uBks.fact that zone E2 prohibits the existing uses
allowed under superior law has not been conte$teel Department of Planning has been quite explicit
about how Councils should deal with existing useden the Standard Instrument.

D.O.P. Planning Circular PS 06-007 says:

“The Department will be issuing guidelines shortly on the consideration of existing use
when developing new LEP provisions, and for the assessment and approval of proposals
with existing use rights.

Where feasible, councils will be encouraged to identify development that would have
existing use rights and include ‘permitted additional uses’ on that land in their LEP, so that
the land use is no longer prohibited (in effect, remove existing use rights)”

This has been very clearly implemented by DOP énStandard Instrument with the compulsory
provision on all definitions of zones that any aselisted as permissible is prohibited. All cousaire
required to identify existing uses and include thenpermitted uses. Sutherland has done this &yev
other zoning but ours. Other councils have dofieriall zones. Sutherland has not. Indeed, reaging
adviser there is no indication whatever that thth@uis even aware of the DOP instructions on degali
with existing uses. It is a significant omissiorddrighly misleading to the reader.

| repeat: the Standard Instrument requires coutwildentify existing uses and write them in to the
appropriate zoning.

Thus the proposal to include a “local provisionsestially reproducing the old rural zone is patacy
perplexing. Firstly, it is quite unclear just whktcal provision” actually means. Whatever it meaihs
does not comply with the instructions for preparthig LEP. It would appear to be designed to be
rejected at the DOP level. It is quite unacceptdbigsting uses are very clearly stated in theviaaté
Regulations. They are very simple. It is not diffido write them in to the definition of each zogias
has been done everywhere else. Why has it not hagdpe this particular case? Having a voluntary
buyback is entirely irrelevant.

Effectson property values and valuations under the Land Acquisition (just terms and
compensation) Act 1991

| dealt extensively with this matter in my letterthe Mayor of 20 June 2013 in response to hiscadw
resident Anna Hauch of 13 June 2013. The accouthieofbove Act in that advice was misleading, as is
this current advice. Owners both past and presare buffered decreases in property values as b oésu
administrative actions by the council. Zone E2 suts/the objects of the Act by further lowering the
baseline of valuation. These are not propertiegestilo compulsory acquisition. There are no restms

to sale on the open market. The baseline in a tatymcquisition is market value, and Council ggiing



the market. It is acting against the objects ofAbke The statement that “existing owners shoultd no
suffer decreases in property values as a restliegbroposed rezoning” is simply unsupportable.

Rezoning of land adjoining Shackles Estate

Your adviser admits that the land adjoining hassdiae environmental, ecological and open space valu
as Shackles Estate itself. The sole differenceas$hackles Estate has been identified for votynta
acquisition. This is completely irrelevant. Whatésevant is that the land adjoining has had neiptes
development and thus has no existing use rightar ¥aviewer has dwelt on the restrictiveness of the
previous zoning for the adjoining land, which isar to the new zoning proposed for Shackles Estat
Why not the same zoning as Shackles Estate? Whatanefully not been mentioned to you is the
permissiveness of the proposed new zoning for tlaesks directly adjacent to Shackles Estate.
Remember that under E2, all existing uses are Ipiteki whereas under E3 for the adjoining lands the
following major new developments are permissible:

E3 zone uses

Home occupations are permissible without consent in E3 as long as they meet the requirementsin the
LEP.

The following uses can be carried out in E3 with development consent:

« bed and breakfast accommodation
« boat sheds

« dwdling houses

+ dual occupancies

« environmental protection works
« flood mitigation works

« health consulting rooms

« home businesses

« homeindustries

+ recreation areas

e roads

« secondary dwellings

All other uses not listed above are prohibited in this zone.

Major new development is proposed for the adjoifémgls in stark contradiction of the restrictivaninmy
for Shackles Estate. This is despite the admitietithat they have similar policy values. They are
entirely comparable yet council is proposing gresgdfdevelopment which must forever remove any
possibility of a regional open space encompassiagoronora valley. It is an explicit abandonmént o
the very policy under which the acquisition of Stias Estate was undertaken. This is occurringeat th
same time that already existing dwellings in Sheslgstate are being denied existing uses. Itlsaa c
inconsistency. Both should have the same zoningtiven one has been identified for voluntary
acquisition or not. The voluntary acquisition was im place purely because there were alreadyiegist
family homes in Shackles Estate but not in theiatjg lands.

The justification of the permissive zoning on theds adjacent Shackles Estate is simply not creeditd
amounts to the overturning of long standing potizyetain the Woronora valley in an undevelopetesta
Your adviser on this matter is deeply misleading.



DOP adviceto Council

Your adviser refers to advice of the Departmeritlahning Land management Branch. | have a copy of
that advice and it is not as your adviser purpdttsbe. In contrast to your adviser's contentibat DOP
proposed an E2 zoning for Shackles Estate, the B#? of 3 June 2008 by Deidre Stewart clearlyesta
that the proposal came from Council, not DOP aatlttie DOP support for that proposal was conditiona
on the final views of the Sydney East Planning T.eamthermore, it is completely clear that DOP did
not appreciate that Council’s own proposal wascuieitly render existing uses prohibited, in direc
contravention of DOP’s own Regulations and instounst for the preparation of Standard Instruments
such as SSDLEP2013.

Conclusion

The sole justification that has been offered byrymuncil adviser is that Shackles Estate is uader
voluntary acquisition program. That is no justfion of either the prohibition of existing uses far
the contradictory zoning of the adjacent lands.t Tie properties can be acquired by voluntary saée
State agency, or just on the market, is entireblévant. These are basic property rights.

The proposition advanced by your adviser that Hagial rights, such as existing uses and just
compensation are all in some kind of abeyance sitmptause of a voluntary acquisition program is
contempt of the law of this land. It is market iigggand damage has already been done to the \thiales
must be the basis of any valuation for acquisit@mmpulsory or not. It must not be compounded.

I must remark on the lack of quality of the advieéng given to you, the Mayor and Council itselieT
issues identified in submissions have not beenesdéd at all. There are half truths, misleadinggsals
and falsehoods. No matter raised in my corresparaesith you and the Mayor has been dealt with. You
will recall that the Mayor signed two letters giginlearly wrong advice to residents. Those untraties
simply being repeated.

| am extremely concerned, not just for the Woronaidey, but the whole of Sutherland Shire that the
advice you are getting from your officers is misleg and dishonest. If this is being repeated acttos
DLEP, Sutherland Shire has a major problem of adhtnative culture and probity that urgently neeals t
be dealt with. It is never acceptable that officaislead in the manner that has occurred in thée.ca

We have made simple suggestions that avoid thdgmsbwhile maintaining policy integrity. They have
been completely ignored. They are:

1. Shackles Estate and the adjoining lands must beettghe same. If Shackles estate is given E2
zoning so too must the adjacent lands. If the &djalands are given E3, so too must Shackles
Estate. Our preference is for E2 for both.

2. If E2 zoning is given it must explicitly includeigiing uses as permissible. This is required under
State law and the guidelines for preparation of S5E2013 under the Standard Instrument.

Gary Price
17 June 2013



61. Shackels Estate

20 submissions (some from same owners) were received where the
primary cause for objection is that the draft plan does not explicitly permit
dwellings in the Shackels Estate (Woronora River Frontages) and residents
see this as a loss of rights impacting on land values.

Summary of Issues

The main concern of most landowners making submissions on this issue is to ensure
that existing dwellings are formally acknowledged by way of permissibility within the
zone and not based on existing use rights. Residents want dwellings to be explicitly
permissible to provide certainty that the residents can continue living in and rebuild/alter
existing dwellings. Submissions state that the DSSLEP2013 provides no support for the
use of existing use rights on their property. A submission also claims that the drafting on
the plan is “deliberately written to conflict with superior law, an act which fails all
administrative and legal tests, is unethical, self interested and an egregious abuse of
the process”.

Most of the residents’ submissions expressed concern that land values would be likely
to be depressed as a result of the proposed zone changes. The submissions suggest
that DSSLEP2013 gives no indication that property owners will be adequately
compensated for their properties in the case of an acquisition. Several submissions
raised concerns regarding the compulsory acquisition of their property.

A number of submissions noted that there was a lack of consultation between council
and landowners.

Several submissions request that the land adjoining Shackels Estate should be rezoned
from the proposed E3 Environmental Management Zone to E2 Environmental
Conservation given the high ecological value of the land. It is claimed that zoning
adjacent land E3 is irrational and an abandonment of the State’s escarpment policy and
any aim to make the valley regional open space.

Analysis of Issues

Background Information

The zoning history of the Shackels Estate is a result of its unique location. In 1916 a
river access only subdivision of 298 lots was released. A number of the lots were
developed for basic housing. Upon gazettal of the County of Cumberland Scheme in
1946 the land was zoned as green belt which still permitted dwelling houses with
approval. In February 1961, the zoning was altered to only allow new dwellings on lot
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areas of 5 acres or more and this was followed in 1964 by the State Planning Authority
(SPA) assuming consent authority powers. In 1966 council resolved to prohibit further
development in Shackels Estate upstream of the public reserve on Bruce Road. As a
result of the 1966 resolution council purchased some of the properties. In 1970 council
proposed an Interim Development Order (effectively a LEP) to zone the land non urban
but opposition from the landowners compelled council to leave the area undetermined.
In 1973, then President Skinner announced a scheme for the purchase of land in the
Estate in conjunction with the State Planning Authority. Interim Development Order 31
was made in 1977 and stopped buildings being replaced even where they had been
destroyed by fire.

In order to preserve an open space environment in the Woronora River Valley the
Department of Planning (DP&I) acquired Woronora River Frontage properties at the
owner’s initiation. Following acquisition, the lands with buildings erected on them were
demolished by council as part of council’s agreement to accept care, control and
management of the land.

Given community opposition, the Shackels Estate was excluded from the Sutherland
Shire Planning Scheme Ordinance 1980. During the preparation of Sutherland Shire
Local Environmental Plan 2000, council recognised that residents had concerns
regarding the use of dwellings at the Shackels Estate. As a result, under SSLEP2000,
the area was zoned 1(a) Rural. Under this 1(a) Rural zoning the following controls
applied:

26 What controls apply to dwelling houses in the 1(a) Rural zone?

(1) A dwelling house may be erected in the 1(a) Rural zone only with development
consent, and only if the dwelling house is:

(a) on 2 hectares or more of land, and

(b) used in conjunction with agriculture, an animal establishment or rural industry.

(2) Existing dwelling houses in the Rural 1(a) zone may be enlarged or altered with
development consent.

(3) Any dwelling house erected or enlarged in the Rural 1(a) zone must comply with the
following:

(a) height must not exceed 7.2 metres to any point on the uppermost ceiling and
9 metres to the highest point on the roof, and
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(b) gross floor area must not increase by more than 30m2 or 10% of the existing
gross floor area, whichever is the lesser, or exceed a maximum floorspace of
300m2 (inclusive of any ancillary buildings).

27 Acquisition of land zoned 1(a) Rural

The owner of any allotment in the 1(a) Rural zone, which has a frontage to Woronora
River (as identified on the maps), may request the Minister administering the
Environmental Planning and Assessment Act 1979 to acquire the land. On receipt of the
request, the Corporation under the Act shall acquire the land.

The effect of the rural zone is that residents could rebuild, enlarge or alter their
dwellings with development consent with the acquisition responsibility resting with the
State.

During the preparation of SSDLEP2004 and SSLEP2006, there was significant
community concern regarding the existing use and future alterations and additions to
dwellings on the Woronora River Frontages. Given the unresolved zoning and land use
issues, these properties were excluded from SSDLEP2004 and deferred from
SSLEP2006, effectively re-instating the controls that applied to dwelling houses in the
Rural 1(a) zone under SSLEP2000.

The Draft Sutherland Shire Local Environmental Plan 2013 has been prepared using
the Department of Planning and Infrastructure's Standard Instrument Template. As a
result, council is restricted by the zones contained in this template. With regards to the
zoning of the Shackels Estate, council, under the advice of the Department of Planning
and Infrastructure's Land Management Branch, zoned the land as E2 Environmental
Conservation. The application of this E2 is deemed to be the most appropriate as it
requires the acquisition of these properties under the new plan and contains objectives
to preserve the natural environment of the area.

Draft SSLEP2013 must identify land to be acquired for Regional Open Space purposes
by the Corporation under the Environmental Planning and Assessment Act (the Minister
for Planning and Infrastructure). The Department of Planning requires that land which is
reserved for a public purpose, including open space, which has not yet been acquired
and used for its intended public purpose is to be zoned according to its intended future
use. For that reason, the land is proposed to be zoned E2 Environmental Conservation,
as this is the most appropriate standard land use zone in the Standard Instrument
Order.

The objectives of this zone include the protection, management and restoration of the
ecological, scientific, cultural or aesthetic values of land to which the zone is applied.
Through the application of this zone to the land along the Woronora River, it is
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envisaged that the Woronora River frontage will be conserved and brought into public
ownership which is consistent with the long term vision for the land.

Under the DSSLEP2013, the permissible uses for the E2 Environmental Conservation
zone include:

Environmental facilities; Environmental protection works; Flood mitigation works;
Information and education facilities and Roads.

The E2 zone does not permit the construction of, or alterations and additions to,
dwellings in this zone. However, the land owner can rely on existing use rights under
the Environmental Planning and Assessment Act, 1979 to rebuild or make alterations
and additions to a dwelling. Existing use rights rely on the land owner demonstrating
that the use was lawfully commenced and not abandoned over time. The existing use
right provisions sit above the LEP at a higher statutory level. As a result they are not
referred to in the LEP. Existing Use Rights are established through Section 103 of the
Environmental Planning and Assessment Act, 1979 where it is explicitly stated that
nothing in the Act or an environmental planning instrument prevents the continuance of
an existing use.

The Environmental Planning and Assessment Regulations 1980 Section 41 then
clarifies further by stating that: an existing use may, subject to this Division, (a) be
enlarged, expanded or intensified, or (b) be altered or extended, or (c) be rebuilt.

Where land used for dwelling houses was lawfully commenced, and where that use has
not been abandoned over time, the Act and Regulations establishes the right of land
owners to continue to occupy and improve their dwellings. The LEP does not have to
specifically make dwellings permissible in this case. There is no error in drafting as
suggested by the submission.

Rebuilding/alterations to existing dwellings

As highlighted in the submissions, the proposed E2 zone and the prohibition of
dwellings has caused significant concern to residents. The residents want certainty that
they can continue to develop their properties.

Given the degree of concern, it is considered appropriate that the draft plan be
amended so that existing dwellings can be altered or rebuilt rather than leaving
residents to rely on existing use rights legislation. It is considered that best way to
achieve this is to include a local provision for the E2 Environmental Conservation zone
reproducing the controls which applied to the land under the SSLEP2000 1(a) Rural
zone (outlined above) within the DSSLEP2013. This would allow the ongoing use and
improvements of dwellings within the zone.
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It is not recommended that dwellings be made a permissible use in the E2 zone
because this would apply to all other land where the zone has been applied. The E2
zone is generally applied to land that is protected for its environmental conservation
value and as such dwellings would be inappropriate.

It should be noted that given that the Crown is the acquisition authority, the Minister
may not ultimately accept a clause which will result in the further capitalisation of land
identified for acquisition.

Compulsory Acquisition and Property Values

Properties identified as regionally significant sites for acquisition (such as those in
Shackels Estate), must be acquired by the Minister administering the Environmental
Planning and Assessment Act 1979 rather than by council. This plan does not contain
provisions for compulsory acquisition. However, the acquisition of this land is the
responsibility of the State Government. The Minister has the power to compulsory
acquire the land however, based on past practice, the Minister is unlikely to pursue
compulsory acquisition.

Acquisition can also occur at the owner’s request. The agreed property value is
governed by the Land Acquisition (Just Terms Compensation) Act, 1991 and
accordingly, existing owners should not suffer decreases in property values as a result
of the proposed rezoning.

Rezoning of the land adjoining Shackels Estate

The land to the rear of Shackels Estate has a wider permissibility than the Woronora
River Frontages. Under the SSLEP2006 the adjoining land was zoned Zone 17b
Environmental Protection (Low Impact Rural). Under this zone the following uses were
permitted with consent:

apiculture, dwelling houses ancillary to another permissible use, pedestrian access to
facilitate the recreational use of the land concerned, roads, scientific research
associated with native habitats, utility installations (except for gas holders or generating
works), wildlife refuges.

The differing zoning proposed between the Shackels Estate and the adjoining land is
largely attributed to the State Government’s acquisition responsibility for the Woronora
River Frontages. The land adjoining the Shackels Estate has high ecological value but
has not been identified for acquisition. Consequently, the E3 Environmental
Management Zone has been proposed as this is deemed to be the most comparable to
the 17b Environmental Protection (low Impact Rural) zone under the SSLEP2006. The
E3 zone is for land with special ecological, scientific, cultural or aesthetic attributes or
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environmental hazards/processes requiring careful consideration and management to
ensure development is compatible with these values. This land is deemed to be suitable
for a limited range of development.

Notification

Council’s records indicate that all owners of properties within the Shackle’s Estate on
Woronora River were sent letters advising them of the Draft Local Environmental Plan
2013. The letters were sent to the same address as those used for the rate notices.
This plan was on exhibition for a period of 6 weeks between the 17" of March and the
1% of May.

Response to Issues

The draft plan identifies this land to be acquired for Regional Open Space purposes by
the Corporation under the Environmental Planning & Assessment Act (the Minister for
Planning and Infrastructure). State policy also requires that land which is reserved for a
public purpose, including open space, which has not yet been acquired for its intended
public purpose is to be zoned according to its intended future use. For that reason, the
draft plan proposed that the land be zoned E2 Environmental Conservation, as this is
the most appropriate standard land use zone in the Standard Instrument Order. It is
recommended that the E2 Environmental Conservation zoning be retained.

In order to remove the need for residents to rely on existing use rights and afford them
the ability to enlarge and make alterations to existing dwellings, it is recommended that
council include a local provision for the E2 Environmental Conservation zone. This local
provision simply reproduces the controls which applied to the land under the
SSLEP2000 1(a) Rural zone, within the DSSLEP2013. The local provision reads as
follows:

X.XX (clause yet number to be established) This clause applies to Woronora River
Frontage: No. 197, Lot 87 DP8754; No 199-201, Lots 88 and 89 DP8754; No. 185, Lot
81 DP8754; No. 177, Lot 77 DP8754; No. 155-157, Lots 70-71 DP8754; No. 141, Lot 63
DP8754, No.53, Lot 21 DP8754; No 305, Lot 134 DP8755; No. 307, Lot 135 DP 8755;
No. 361, Lot 157 DP 8755; No. 445, Lot 198 DP 8755; and No. 70-72 Tirto St,Lot 219-
220 DP 8755 (privately owned lots with existing houses), being privately owned land
with an existing dwelling, fronting the Woronora River, and zoned E2 Environmental
Conservation.

(2) Despite any other provision of this plan, an existing dwelling house in the E2
Environmental Conservation zone subject to this clause, may be enlarged or altered
with development consent. Any existing dwelling house altered or enlarged must comply
with the following:
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(a) height must not exceed 7.2 metres to any point on the uppermost ceiling and 9
metres to the highest point on the roof, and

(b) gross floor area must not increase by more than 30m2 or 10% of the existing gross
floor area, whichever is the lesser, or exceed a maximum floorspace of 300m2
(inclusive of any ancillary buildings).
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SSDL EP2013: Urgent briefing to Councillors
26/7/13
Dear Councillor

The Report you have been given (item 61) concer8imackels Estate and all lands in the upper Woeovaltey
does not address the matters raised by residelhS8oAncillors received copies of letters detailihgse concerns
(email from Gary Price of 4 July 2013). The Reporfact compounds the problems, seeks to instautether
derogation of their rights and is of questionabigsallity.

Existing uses

The most significant issue concerns existing ugese E2 applied to the homes in Shackels Estatslyts all
existing uses, including the occupation of our henidnis is in direct conflict with superior law.i#t unlawful. The
Report’s statement that existing uses are notnexfdo in the DLEP is false. They are referrechtall other zones
except E2. The Department of Planning has beee exjlicit about how Councils should deal with &rig uses
under the Standard Instrument. D.O.P. PlanninguGird®S 06-007 says:

“The Department will be issuing guidelines shortly on the consideration of existing use when developing
new LEP provisions, and for the assessment and approval of proposals with existing use rights.

Where feasible, councils will be encouraged to identify development that would have existing use rights
and include ‘permitted additional uses’ on that land in their LEP, so that the land use is no longer
prohibited (in effect, remove existing use rights)”

Under the Standard Instrument Template, all coaranié required to identify existing uses and inglticem as
permitted uses in the zoning definition. Sutherlaad done this for every other zoning but E2. Otleincils have
done it for all zones, including E2.

Thus the proposal to include a “local provisiondestially reproducing the old rural zone is contdy of
existing uses clearly stated in State law, inclgdiocupation of existing homes. It does not comth the
instructions for preparing this LEP and the Staddastrument. It has questionable standing in Bxisting uses
are very clearly stated in the relevant Regulatidiney are very simple. It is not difficult to weithem in to the
definition of each zoning as has been done evemgwilse. Why has it not happened in this particcéae?
Existing uses are a basic right of property, iressive of whether it may be sold at the owner'§ation to a State
instrumentality, or on the open market.

Effects on property values and valuations under the Land Acquisition (just terms and compensation) Act
1991

This was dealt with extensively in the letter te Mayor of 20 June 2013 in response to his adwicedident Anna
Hauch of 13 June 2013. Councillors were sent cagfié®th. Zone E2 subverts the objects of the Acfuisther
lowering the baseline of valuation. These are moperties subject to compulsory acquisition. Owmeey sell their
properties on the open market if they so chooséeUthe Act the baseline in a voluntary acquisit®market
value, and Council is manipulating the markets lagainst the objects of the Act.

Rezoning of land adjoining Shackles Estate

The Report admits that the land adjoining has éx#ot same environmental, ecological and openespaliies as
Shackles Estate itself. The sole difference is 8atckles Estate has been identified for voluraaguisition. This
is completely irrelevant. What is relevant is ttiet land adjoining has had no previous developraedtthus has no
existing use rights. The Report has dwelt on ttritiveness of the previous zoning for the adjaiiand, which

is in fact similar to the new zoning proposed foa&kles Estate. Why not the same zoning as ShaEktase?
What has carefully not been mentioned to you ip#renissiveness of the proposed new zoning foethesls
directly adjacent to Shackles Estate. Under EZ»adliting uses are prohibited whereas under Eghéordjoining
lands the following major new developments are j&sible:



E3 zone uses. Home occupations are per missible without consent in E3 as long as they meet the requirementsin the
LEP. The following uses can be carried out in E3 with development consent:

bed and breakfast accommodation; boat sheds; dwelling houses; dual occupancies; environmental protection
works; flood mitigation works; health consulting rooms; home businesses; home industries; recreation areas,
roads; secondary dwellings

All other uses not listed above are prohibited in this zone.

Major new development is proposed for the adjoiargls in stark contradiction of the apparentlyawfllly
restrictive zoning for Shackles Estate. This ipiteghe admitted fact that they have the samepetilues. They
are entirely comparable yet council is proposingegfield development which must forever remove aossibility
of a regional open space encompassing the Woraadley. It is an explicit abandonment of the veojigy under
which the acquisition of Shackles Estate was ua#tert. This is occurring at the same time that diyexisting
homes in Shackles Estate are being denied exigtieg. It is a clear inconsistency. Both should hhgesame
zoning, whether one has been identified for volpnéequisition or not. The voluntary acquisitionsyaut in place
because there were already existing family hom&hackles Estate but not in the adjoining lands.

This DLEP seeks to overturn long standing policyeturn the upper Woronora valley to an undevelcgiate.
DOP adviceto Council

The Report refers to advice of the Department ahRihg Land Management Branch. Residents of Shaé&athte
have copies of that advice and it is not as theoRqqurports it to be in the following regards.dontrast to the
Report’s contention that DOP proposed an E2 zoftinghackles Estate, the DOP letter of 3 June 230Beidre
Stewart clearly states that the proposal came €ormcil, not DOP and that the DOP support for fraposal was
conditional on the final views of the Sydney EalstiiRing Team. Furthermore, it is completely clédet DOP did
not appreciate that Council’'s own proposal wasqli€itly prohibit existing uses, in direct contewtion of DOP’s
own Regulations and instructions for the prepanatibStandard Instruments such as SSDLEP2013. ate St
instrumentality is competent to knowingly issueiae\in direct conflict with its own Act and Reguitats.

Also the statement that “State policy also requih@s land which is reserved for a public purpastwibe zoned
according to its intended future use” is inconsisend contravenes State laws when applied to dpedlland,.

Conclusion

The sole justification that has been offered byRleport is that Shackles Estate is under a voly@steguisition

program. That is no justification of either th@lpibition of existing uses nor for the contradigtaoning of the
adjacent lands. That the properties can be acqbiresluntary sale to a State agency, or just emtlarket, is

entirely irrelevant. These are basic property sght

The proposition advanced by the Report that bagiallrights, such as existing uses and just conagiensare all in
some kind of abeyance simply because of a volueqisition program is contempt of the law of znd. It is
contrary to the whole concept of the Land Acqusit{Just terms and Compensation) Act. It is mankatipulation
and damage has already been done. It must notrbgotmded.

The issues identified in submissions have not laeleinessed at all. The Report appears to be atvaitlishe
correct legal position. No matter raised in coroggtence with the Mayor has been dealt with. Yol neiall that
the Mayor signed two letters giving clearly inadatpuadvice to residents. This is simply being regaba

Residents have made simple suggestions that aweigroblems while maintaining policy integrity. Wheave been
completely ignored. They are:



1. Shackles Estate and the adjoining lands must béettehe same. If Shackles estate is given E2 gaun
too must the adjacent lands. If the adjacent lanegiven E3, so too must Shackles Estate.

2. If E2 zoning is given it must explicitly include ising uses as permissible. This is required udate law
and the guidelines for preparation of SSDLEP201deuthe Standard Instrument.

Gary Price
Ph: 9543 2224
26 July 2013
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Mayor
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Mr Gary Price
Grprice2@gmail.com

Dear Mr Price

Thank you for your emails of 17 & 20 June 2013 in relation to the draft Sutherland Shire
Local Environmental Plan (SSLEP) 2013 and the properties along the Woronora River
frontage. | again note your concern about the future of your home and want to assure
you that your views will be considered by Council as it finalises the draft plan.

As you know, land along this part of the Woronora River has been progressively
acquired by the State to become part of a network of regional open space. In
accordance with State policy, the draft plan identifies this land to be acquired for

. Regional Open Space purposes by the Corporation under the Environmental Planning &
Assessment Act (the Minister for Planning & Infrastructure). State policy also requires
that land which is reserved for a public purpose, including open space, which has not
yet been acquired for its intended public purpose is to be zoned according to its

intended future use.

For that reason the draft plan proposed that the land be zoned E2 Environmental
Conservation, as this is the most appropriate standard land use zone in the Standard
Instrument Order. The objectives of this zone include the protection, management and
restoration of the ecological, scientific, cultural or aesthetic values of land to which the

zone is applied.

| understand that the main concern of the remaining landowners is to ensure that
existing dwellings are formally acknowledged by way of being permitted within the
proposed zone and that dwelling alterations and extensions also be permitted and not
based on existing use rights. Essentially you are seeking for the current controls to

remain in place.

| have requested that staff advise me how an alternative solution to that exhibited can
achieve this aim, but still fit within the framework provided by the Standard Instrument

format.

| have been advised that it is preferable to tailor a solution that satisfies your specific
concerns rather than permitting dwelling houses in the E2 Environmental Conservation
zone generally. That would result in substantial new development in inappropriate
locations and for that reason | cannot support dwelling houses as a permissible use in

the E2 zone.



However, in order to straightforwardly retain the ability for your existing dwellings to be
occupied as well as being enlarged or altered, | have been advised by staff that a local
provision could be included in the draft plan for the E2 Environmental Conservation
zone. This local provision would simply reproduce the controls which currently apply to
existing dwellings under the SSLEP2000 1(a) Rural zone and transfer them to the draft
SSLEP2013. The special clause that has been drafted would read as follows:

‘XX E2 Environmental Conservation zone

(1) This clause applies to Woronora River Frontage: No. 197, Lot 87 DP8754, No 199-
201, Lots 88 and 89 DP8754; No. 185, Lot 81 DP8754; No. 177, Lot 77 DP8754; No.
155-157, Lots 70-71 DP8754; No. 141, Lot 63 DP8754, No.53, Lot 21 DP8754; No 305,
Lot 134 DP8755; No. 307, Lot 135 DP 8755, No. 361, Lot 157 DP 8755; No. 445, Lot
198 DP 8755; and No. 70-72 Tirto St, Lot 219-220 DP 8755 (privately owned lots with
existing houses), being privately owned land with an existing dwelling, fronting the
Woronora River, and zoned E2 Environmental Conservation.

(2) Despite any other provision of this plan, an existing dwelling house in the E2
Environmental Conservation zone subject to this clause, may be enlarged or altered
with development consent. Any existing dwelling house altered or enlarged must comply
with the following:

(a) height must not exceed 7.2 metres to any point on the uppermost ceiling and 9
metres to the highest point on the roof, and

(b) gross floor area must not increase by more than 30m2 or 10% of the existing gross
floor area, whichever is the lesser, or exceed a maximum floorspace of 300m2

(inclusive of any ancillary buildings)”.
This clause transfers the current controls as requested by you and other owners.

On Monday 29" July 2013, the clause was endorsed by Council (Mayoral Minute No.
6/13-14) as an amendment to the draft plan.

Council resolved to submit the amended plan to the Minister for Planning and
Infrastructure to facilitate the re-exhibition of the amended draft plan.

The amended draft plan will be exhibited for public comment shortly. Please refer to
Councils website for updates on the draft plan. It is noted that before SSLEP 2013 is
finally made by the Minister it will be evaluated by NSW Government agencies to

ensure that it can be legally executed.

If you require any further information please contact the Environmental Planning Unit on
9710 0800.

Yours sincerely

LA
€

Councillor Kent R Johns
Mayor



Councillor Steve Simpson

Mayor

Locked bag 17
Sutherland NSW 1499

Gary Price

PO Box 57

Menai NSW 2234

61 2 9543 2224
gzprice@ozemail.com.au

12 December 2013

Dear Councillor Simpson

Sutherland draft LEP and upper Woronora river

| write to thank you, Mr Rayner and Mr Carlon foeating with Julia Munro, Jim Meyer and myself oruidday 5
December at Council to discuss zonings in the upyetonora valley in the 2013 draft LEP.

| believe the meeting resulted in increased undedihg on both sides but a number of issues renmaisolved
and to assist our understanding | will be askingdicther information later in this letter.

Regarding matters of agreement:

1. We now understand that the right to occupy our oim@bsolute, assuming they were rightly occupied

the first place, and that zoning information togrdial purchasers and Section 149 certificatetes and
unambiguous as regards to right of occupation wtiexgy dwellings. We thank Mr Carlon for cleariruat
up.

We understand you agreed to amend the specificl Ryoaision for zone E2 regarding the existing
dwellings in Shackles Estate in order to allow ikting of existing dwellings, consistent with th® &
Regulations on existing uses. As we agreed, Mr Me§iéwrite in due course to remind you of this.

Regarding matters requiring further consideration:

a.

We understand that you did not agree to amend dcallProvision referred to in 2 above to remove the
restrictions on the allowable area of alteratiomd extensions. We did not spend much time discgssin
this, but Mr Carlon referred to the historical anigof the restrictions. That is correct — thewtelto the
Interim Development Orders of the 1970s. They vilmgosed well before existing use rights were
clarified in the EPA Regulations. The restricti@me now inconsistent with the current Regulatiohgctv
specify the circumstances in which such restrigtiare imposed. The circumstances are a change in
existing use, which does not apply in the casehaficBles Estate. We ask you to again consider thitem
Mr Carlon claimed that the purpose of the LocaM®&ion was to reinstate the existing use rights sha
prohibited by E2 zoning. The EPA Regulations conta restrictions in our case on area of enlargémen
alteration or extension for existing uses and vketlaat the Local Provision properly reflect the sripr
regulations. Councils have flexible and effectiwavers to refuse inappropriate enlargements thege da

Regarding matters of disagreement and need fdrdumformation:

We have grave concerns about Council’'s proposatite in the first place a zoning that prohibitssting
uses, seemingly in conflict with the superior Regjoihs on existing uses in the Environmental and
Planning Assessment Act. It is a course of actiah would also appear to be in conflict with Depeat
of Planning and Infrastructure advice and diredicegarding the treatment of existing uses, anddddin
conflict with the wording and intent of the Stardiémstrument, reflected for example in the finapypsion
concerning prohibited matters of every Zoning détin. There is a clear intent that what is notcsfied
as allowable is prohibited and that allowable usast be listed.



These concerns are not allayed by the convolutegdasal to re-write some existing uses back in via a
lesser Local Provision. A number of reasons haemlggven by Council Officers as to why it is alldge
this case to be not possible to openly and traesgigrwrite existing uses in to the Zoning defiaitiitself,
as is done elsewhere. They are not persuasiven®abloey include the claim that this would be
tantamount to allowing new developments in futuegjiBnal Open Space and in other areas proposea to b
zoned E2. That is false. Contrary to the repedtgths of Officers, we have not asked for permissmn
build new dwellings, only the legislatively superaxisting use rights of existing dwellings. Anatliethat
the State requires that properties scheduled fahaise must be zondk same as the intended use. That
is false. Council must make determinatienesistent with the future use. Another is that State direxgi
require the Council to treat properties subjeatltionate State purchase differently in regardsxistang
uses and that Council’'s hands are tied by the Sthgt would appear to be inconsistent with EPA
Regulations.

We may be mistaken and if so, would be gratefutfarection. Would you please arrange for Mr Carlon
to send to us a copy of the State or Departmedtate or direction on which he relies when he dsdbat
it is forbidden in the specific case of Zone EZbackles Estate to explicitly allow existing useshie
zoning definition?

I. We also have concerns about the zoning of E3 timbken given to other privately owned, vacant and
undeveloped property on the upriver, western sfdee@Woronora valley, adjoining Shackles Estatee T
area is part of the future regional open spacethie acquisition of Shackles Estate was meargduors.

It is of at least equal public and environmentdligeas Shackles Estate but has not previously been
developed, unlike Shackles Estate which dates #®i4. So far as this writer knows, no significant
existing use rights apply behind the remaining flescEstate properties and up the western sideeof t
valley. Zone E3 proposes new development ther&ydimgy dwelling houses, dual occupancies, bed and
breakfast accommodation, health consulting roomsiehbusinesses and industries, and secondary
dwellings. This would appear not to be consisteith future use as regional open space. Any decisien
to new development would properly be a matter afeéspolicy.

We now understand, thanks to our discussions stifadivisions of less than 20ha are not permissible.
However, we also understand that pre-existingdbtess than 20ha which were not able to be deeelop
previously will now be able to be developed withiture regional open space. We understand that land
clearing and roadworks have already commenced @red0 December 2013).

Mr Carlon has said that his hands are again tietthéysState which has imposed a requirement of enano
use. We may be mistaken in thinking that develogroéthe kind proposed is incompatible with theuhet
use. Would Mr Carlon please send us a copy of taee 8r Departmental advice or directive on whieh h
relies?

From our extensive correspondence with the previdagor and yourself you know that we have graveceomns
about the treatment of the upper Woronora vallenéDLEP. Our meeting or"®ecember resolved some minor
issues but it remains the case that existing gbesrifor the few Shackles Estate homes that arstléfappear not
to be properly and fully dealt with and the incatsincies of the adjoining zoning in the future oegi open space
remain unexplained. To assist us to fully undestaa would greatly appreciate further advice arfdrination as
we have requested above.

Yours sincerely

Gary Price
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Dear M/“%‘;":y/ ABN 52 018 204 808
Thank you for your letter of 12 December 2013 concerning the draft Sutherland Shire
Local Environmental Plan (SSLEP) 2013 and the proposed provisions affecting the land

at Shackels Estate. Council is aware of your position regarding the provisions contained
in the draft SSLEP2013 and its effect on the land at Shackels Estate.

You may be aware that the Minister for Planning &Infrastructure has announced that
there will be an Independent Review into the draft SSLEP2013. The terms of reference

for the review will see the panel:

1 Assess and advise whether Council has prepared the draft SSLEP2013 in
accordance with the Environmental Planning & Assessment Act 1979.

2 Advise on the appropriateness of the provisions contained within the second
exhibited version of the draft Plan.

3 Examine the 75 changes made to the draft Plan by the Mayoral Minute No. 6/13-
14 dated 29 July 2013.

4 Undertake public hearings, including receiving oral submissions by representatives
of community groups.

5 Consider submissions and representations made during the public hearings or
received by the Panel.

6 Report to me the findings arising from the review and the public hearings and
provide recommendations to me as applicable.

The review will take an objective and independent look at a wide range of issues
including the draft LEP’s provisions and the processes used to prepare it. The
community will be able to make submissions on any aspect of the second exhibited
version of the draft plan, which was released for public comment from 17 September to

1 November 2013.

You may like to consider making a submission to the independent review. Please note
that for the purposes of the Independent Review, you would need to make a separate
submission. The Independent Review Panel will not be considering the submissions
made to Council during the public exhibition process.

Submissions to the Independent Review Panel are being coordinated by the Department
of Planning & Infrastructure. Details on how to register to attend the hearings, address
the panel or make a written submission are available at
www.planning.nsw.gov.au/sutherlandlepreview.

Yours sincerely

Councillor Steve Simpson
Mayor



